



























































































































































only the Appellants could potentially be held liable for a failure to inform, the trial
court singled out the Appellants for special treatment and did not follow a standard
that is generally applicable to a/l potential tortfeasors, both named and unnamed.
Instead, it specifically excluded from the jury’s consideration the comparative fault
of government entities and other nonparties (including the Plaintiff’s parents),
thereby impermissibly targeting only “religious conduct for distinctive treatment.”
(Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah (1993) 508 U.S. 520,
534.)

“The Free Exercise Clause ‘protect[s] religious observers against unequal
treatment,” . . . and inequality results when a legislature decides that the
governmental interests it seeks to advance are worthy of being pursued only against
conduct with a religious motivation.” (Id. at 542-543 [citation omitted].) That
holding has no less effect when a court targets the failure to inform based upon
information gathered during a communication that Appellants’ Bible-based belief
required to be held confidential, but at the same time exempts government officials
and other individuals from a similar duty to inform when they became aware of the
identical information.

To be sure, the trial court’s rulings and jury instructions on duty and allocation
of fault clearly targeted and substantially burdened Appellants’ religiously motivated
decision not to violate their beliefs on confidentiality by revealing a confidence to

congregation members. That the jury was allowed to allocate fault for failure to warn
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only to Appellants — the religious entities — and not to the governmental entities that
knew of Kendrick’s past sexual abuse, clearly demonstrates that those rulings and
jury instructions were not neutral and generally applicable.

Protecting children from sexual abuse is certainly a compelling state interest.
But where government restricts only conduct protected by the First Amendment and
fails to enact feasible measures to restrict other conduct producing substantial harm
or alleged harm of the same sort, the interest given in justification of the restriction is
not compelling. It is established in our strict scrutiny jurisprudence that “a law
cannot be regarded as protecting an interest ‘of the highest order’ . . . when it leaves
appreciable damage to that supposedly vital interest unprohibited.” (Babalu, supra,
508 U.S. at 546-547.)

The trial court’s ruling imposed on Appellants a broad, virtually impossible
duty to protect with a duty to warn. That duty was twofold. First, it essentially
required Appellants to provide the children of all congregation members with 24-
hours-per-day, seven-days-per-week protection from possible abuse by a rank-and-
file congregation member, Kendrick. Second, it required Appellants to warn the
congregation about Kendrick, when the elders did not even know whether he had
been charged with, let alone convicted of, a crime. Yet disclosing information
received in confidence from Kendrick, his wife, and stepdaughter would have
violated Appellants’ Bible-based religious beliefs, practices, and policies on

confidentiality. (3 RT 222-223, 229-230, 243-244, 257; 4 RT 278-279, 284, 289,
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422-423; 7 RT 906, 913; 937-938.) And even if it were possible for Appellants to
warn, they would face the increased risk of lawsuits for breach of confidentiality,
false light, invasion of privacy, and defamation.

Based upon the foregoing, the trial court’s imposition upon Appellants of an
unprecedented duty to protect with a duty to warn was an extraordinary burden on
Appellants’ religious beliefs, practices, and policies on confidentiality. It was not
narrowly tailored and it was not the least restrictive means of achieving the state’s
interest. Revealingly, no law has been passed by the Legislature imposing upon
religious organizations such a special duty to protect or warn, and the trial court
similarly should not be allowed to impose that duty by judicial fiat.

In sum, the trial court violated Appellants’ rights protected by the Free
Exercise Clause of the First Amendment of the United States Constitution. Its
rulings and jury instructions on duty and allocation of fault targeted religion, were
underinclusive, were not neutral and generally applicable, were not narrowly tailored,
and were not the least restrictive means to achieve the state’s interest. As such, they
cannot — and should not — be condoned by this Court.

The result is the same under the California Constitution, which states in
relevant part: “Free exercise and enjoyment of religion without discrimination or
preference are guaranteed.” (Cal. Const., art. I, § 4.) When a law substantially
burdens a religious belief or practice, California’s free exercise clause also requires

strict scrutiny review. (Catholic Charities of Sacramento, Inc. v. Superior Court
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(2004) 32 Cal.4th 527, 562.) Accordingly, for the same reasons discussed above, the
Appellants’ rights under the free exercise clause, Article I, section 4 of the California
Constitution were similarly violated.
C. The Trial Court’s Imposition Upon Watchtower of a Duty to Protect

with a Duty to Warn Impermissibly Entangled the Jury in an

Examination and Assessment of Watchtower’s Religious Beliefs,
Violating Fundamental Constitutional Principles.

1. Standard of Review: De Novo.

Whether Appellants’ religious tenants should have been submitted as part of
the jury instructions for negligence requires de novo review by this Court. (See
Board of Administration v. Wilson (1997) 52 Cal.App.4th 1109, 1129.) This is
especially true where those instructions impermissibly intrude upon constitutionally
protected activities or interests. (Victor v. Nebraska (1994) 511 U.S. 1, 6 [reviewing
court’s task is to determine de novo whether there is a reasonable likelihood the jury

applied the trial court’s remarks or instructions in an unconstitutional manner].)

2. Application to This Case.

Both the United States and California Constitutions prohibit the making of any
law respecting the establishment of religion. The Establishment Clause of the First
Amendment states that “Congress shall make no law respecting an establishment of

religion.” (U.S. Const., 1st amend.) Similarly, the California Constitution provides
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that “[t]he Legislature shall make no law respecting an establishment of religion.”
(Cal. Const., art. I, § 4.)

The California Supreme Court has recognized that significant Establishment
Clause concerns arise when a court attempts to create a duty of care designed to
govern religious practices and activities. For example, in Nally, supra, 47 Cal.3d
278, the High Court held that a duty should not be imposed on clergy when engaged
in spiritual counseling, stating that “the secular state is not equipped to ascertain the
competence of counseling when performed by those affiliated with religious
organizations. [Citation.]” (/d. at 298.) To that end, the Nally court reasoned:

Because of the differing theological views espoused by
the myriad of religions in our state and practiced by
church members, it would certainly be impractical, and
quite possibly unconstitutional, to impose a duty of
care on pastoral counselors. Such a duty would
necessarily be intertwined with the religious
philosophy of the particular denomination or

ecclesiastical teachings of the religious entity. (/d. at
299.)

Thus, the California Supreme Court in Nally made clear that California courts
-must avoid becoming entangled in the religious beliefs and practices of clergy or
religious organizations. Similarly the United States Supreme Court has long
maintained that “civil courts exercise no jurisdiction” over disputes “which concern[]
theological controversy, church discipline, ecclesiastical government, or the
conformity of the members of the church to the standard of morals required of them .

..” (Watson v. Jones (1871) 80 U.S. 679, 733.) To that end, the High Court has
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made abundantly clear that under the doctrine of “ecclesiastical abstention,” it is
beyond the purview of a secular court to evaluate matters concerning religious
beliefs, practices, and internal government.

Despite those clear principles, the jury in this case was allowed to inquire into
whether the Appellants properly adhered to their own religious tenets and beliefs in
not warning the Plaintiff or other congregation members about Kendrick’s prior
sexual abuse of his stepdaughter. Thus, the trial court in this case impermissibly
injected an examination of the beliefs, practices, and internal government of
Jehovah’s Witnesses. Maintaining the confidentiality of congregation members is a
fundamental religious precept which Appellants believe is directly derived from
Scripture. (3 RT 222-223, 230, 243-244, 257; 4 RT 278-279, 284, 289, 422-423; 7
RT 906, 913; 937-938.) But neither a court nor a jury may evaluate disputed
evidence concerning adherence to the religious beliefs, practices, and internal
government of Jehovah’s Witnesses without becoming entangled in a religious
controversy in violation of Appellants’ First Amendment rights. (See Serbian
Eastern Orthodox Diocese v. Milivojevich (1976) 426 U.S. 696, 709.)

In this case, the trial court instructed the jury that Appellants had a duty to
take reasonable protective measures “to protect” Plaintiff from sexual abuse by
Kendrick. (8 RT 979-980; 9 RT 1011-1012, 1054; 5 AA 1239.) 1t also specifically
allowed the jury to consider the “presence or absence of any warning” when

weighing whether Appellants breached this duty to protect Plaintiff. (8 RT 987-988;
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9 RT 1054; 5 AA 1239.) Thus, by those instructions, the trial court invited and
encouraged the jury to determine whether Appellants’ alleged failure to warn — which
was motivated by Appellants’ practice of their religious beliefs concerning the
confidentiality of their congregation members — was reasonable or breached that
duty. By giving those instructiohs, the trial court impermissibly required the jury to
consider and evaluate many religious-oriented factors: (1) the Appellants’ reasons
for not warning; (2) the Appellants’ religious beliefs, practices, and policies on
confidentiality; and (3) the validity of the Scriptural basis for such religious beliefs
and practices on confidentiality. It then further required the jury to evaluate and
determine, in view of Appellants’ religious beliefs, practices, and policies on
confidentiality and the Scriptural basis therefore, whether Appellants acted
reasonably or breached the court-imposed duty to protect the Plaintiff from sexual
abuse by Kendrick.

But what standard of care was the jury to use in deciding whether the
Appellants’ conduct was reasonable? A Catholic standard? A Methodist standard?
A Jewish standard? An Atheist standard? Such an inquiry and evaluation by the jury
clearly fostered the very entanglement with religion the ecclesiastic abstention
doctrine was meant to avoid, and required the jury to “necessarily be intertwined with
the religious philosophy of the particular denomination or ecclesiastical teachings of
the religious entity” (Nally, 47 Cal.3d at 299) in violation of Appellants’ rights under

the Establishment Clauses of the United States and California Constitutions. This

47



Court should conclude, as a matter of law, that the trial court’s evaluation and

examination of Appellants’ religious tenets was an inquest that the trial court should

have scrupulously avoided and that its failure to do so requires reversal of the trial

court’s judgment.

D. The Trial Court’s Imposition Upon Watchtower of a Duty to Protect with
a Duty to Warn Improperly Required Watchtower to Label a Person As a
Sex Offender Even Though That Person Had Not Been Convicted of a

Crime, in Violation of Constitutional Rights to Privacy, Liberty, and Due
Process.

1. Standard of Review: De Novo.

As discussed above, whether a constitutional violation results from
government action presents a question of law for this Court’s de novo standard of

review. (See Board of Administration, supra, 52 Cal.App.4th at 1127-1129.)

2. Application to This Case.

The trial court imposed a duty upon Appellants to warn members of the
congregation that Kendrick had molested a minor once the North Fremont
Congregation elders became aware of that molestation, even though at that time
Kendrick had neither been charged or convicted of any crime arising from that
conduct. That duty was imposed upon Appellants as a religious organization, yet
even law enforcement authorities have not been authorized by the Legislature to
disclose information about a person accused of child molestation in the absence of a

criminal conviction.
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The national standards for sex offender registration and notification were
comprehensively revised when Congress enacted Title I of the Adam Walsh Child
Protection and Safety Act of 2006 and the Sex Offender Registration and Notification
Act (SORNA). (42 U.S.C. § 16901, ef seq.) By definition, the federal government
clearly limits the public dissemination of information about a sex offender to “an
individual who was convicted of a sex offense.” (42 U.S.C. § 16911, subd. (1).)
Likewise, California’s “Megan’s Law” properly requires the systematic
dissemination of information only upon conviction of specific Penal Code section
offenses, and only then, after the defendant has had the procedural benefit of notice
and an opportunity to be heard. (Pen. Code §§ 290, et seq.; see In re Rodden (2010)
186 Cal.App.4th 24, citing People v. Cajina (2005) 127 Cal.App.4th 929, 933.) To
be sure, even a confession to the police does not authorize them to disseminate
information regarding a child molester; a conviction is required. (Pen. Code
§ 290.46, subd. (a)(2).) Similarly, the California Legislature has delegated the duty
of disseminating information and warnings to the public about sex offenders to law
enforcement agencies, and not to religious organizations. (Pen. Code § 290.46, subd.
(a)(1).)

North Fremont Congregation elders Abrahamson and Clark testified that in
November 1993, congregation member Kendrick told them during religious
counseling that he touched his 15-year-old stepdaughter’s breast in about July 1993.

(3 RT 138-139, 151-160, 177, 180-181, 183, 207, 210-211, 214-217, 219-222, 239-
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240, 250-251; 4 RT 302; 7 RT 879-880.) However, at that time, Kendrick had not
been convicted of any crime, as the police did not investigate Kendrick’s sexual
abuse of his stepdaughter until March of 1994. (4 RT 303, 307; 6 RT 646-649, 654-
656; 8 AA 1983-1991.) Moreover, the congregation elders’ undisputed testimony
was that they were not told of Kendrick’s conviction until 1998, which was at least
two years after Kendrick had already abused the Plaintiff. (3 RT 193, 251;4 RT 307-
308, 410; 6 RT 742, 744.)

Thus, the trial court imposed a legal duty to warn, based upon the
congregation elders’ receipt of confidential information from Kendrick and his
family about the incident with his stepdaughter, which clearly exceeded state warning
or notification standards. Indeed, the California Legislature never contemplated
imposing a duty on religious organizations that would violate the fundamental
constitutional rights of citizens to privacy, liberty, and due process, and deprive
citizens of procedural safeguards inherent in the judicial or adjudicatory process.

Moreover, a public notification scheme requiring religious organizations to
label their congregants as child sex offenders based upon anything less than a
criminal conviction would result in some citizens being stigmatized based on false or
erronecous allegations of child sexual abuse. Such a notification scheme would
violate citizens’ fundamental constitutional liberty and due process protections, and
would be directly contrary to the law. (See Humphries v. County of Los Angeles

(2009) 554 F.3d 1170, 1186 [“being labeled a child abuser ... is ‘unquestionably
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stigmatizing’ [and] there is [n]o doubt . . . that being falsely named as a suspected
child abuser ... is defamatory”]; Valmonte v. Bane (2nd Cir. 1994) 18 F.3d 992,
1000 [finding a protectable liberty interest where listing on an abuse registry
potentially damages reputation by branding as a child abuser]; Bohn v. Dakota
County (8th Cir. 1985) 772 F.2d 1433, 1436, fn. 4 [reputation of parents were
protectable liberty interests when found by county to be child abusers, exposing them
to public opprobrium]; Doe v. Poritz (N.J. 1995) 662 A.2d 367, 419 [holding that the
public notice provisions of New Jersey’s Megan’s Law triggered procedural due
process protection under both the federal and state constitutions].)

Here, it was the trial court, rather than the Legislature, that imposed upon
Appellants a duty to warn based upon something less than a criminal conviction.
However, the creation of such duty is not validated because California’s judiciary,
rather than its Legislature, creates it. Whether created by the Legislature or the
judiciary, the constitutional infirmity is identical. (See BMW of North America, Inc.
v. Gore (1996) 517 U.S. 559, 572 [equating “legislatively authorized fines” with
“judicially imposed . . . damages™].)

In short, California’s judiciary cannot require religious organizations (like
Appellants) to do that which the State itself is constitutionally prevented from
requiring. (See Lebron v. National R.R. Passenger Corp. (1995) 513 U.S. 374
[holding that it was impermissible for government to create a private corporation to

evade its constitutional duty to abide by the First Amendment]; West v. Atkins (1988)
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487 U.S. 42 [concluding that North Carolina could not contract with private
physicians to attempt to avoid its constitutional duty to provide adequate medical
treatment to prison inmates].) Yet by imposing upon Appellants a duty to warn
congregation members that another congregation member had committed child
sexual abuse in the past, even though the accused had not been convicted of any
related crime, the trial court improperly exceeded legislative protocols that protect
the fundamental constitutional rights of citizens to privacy, liberty, and due process
protected by the United States and California Constitutions. Such a duty is not only
impermissibly broad, it is also constitutionally infirm.

E. The Trial Court Improperly Allowed Plaintiff to Proceed Against

Watchtower with a Claim for Punitive Damages Despite the Lack of
Substantial Evidence to Support a Predicate Finding of Malice.

1. Standard of Review: Substantial Evidence,

Whether the Plaintiff proved the requisite malice by clear and convincing
evidence to support an award of punitive damages is governed by the substantial
evidence test. (Egan v. Mutual of Omaha Ins. Co. (1979) 24 Cal.3d 809, 821.) Yet
while that resolution of fact is within the sole province of the trial court, the question
of whether “substantial evidence” supports the judgment is one of law within the
province of the appellate court. (Smith v. Selma Community Hospital (2008) 164
Cal.App.4th 1478, 1515-1516.) It is for this reason that in determining whether a

judgment is supported by substantial evidence, reviewing courts may not defer to the
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trial court’s decision entirely. “[I]f the word ‘substantial’ means anything at all, it
clearly implies that such evidence must be of ponderable legal significance.
Obviously the word cannot be deemed synonymous with ‘any’ evidence. It must be
reasonable in nature, credible, and of solid value; it must actually be ‘substantial’
proof of the essentials which the law requires in a particular case.” (DiMartino v.
City of Orinda (2000) 80 Cal.App.4th 329, 336 [internal citations omitted].) Thus,
the focus is on the quality, not the quantity of the evidence. Very little solid evidence
may be “substantial,” while a lot of extremely weak evidence might be
“insubstantial.” (Toyota Motor Sales U.S.A., Inc. v. Superior Court (1990) 220
Cal.App.3d 864, 871-872.)

Inferences may constitute substantial evidence, but they must be the product
of logic and reason. Speculation or conjecture alone is not substantial evidence.
(Louis & Diederich, Inc. v. Cambridge European Imports, Inc. (1987) 189
Cal.App.3d 1574, 1584-1585.) In short, substantial evidence is not merely an
appellate incantation designed to conjure up an affirmance. To the contrary, it is
essential to the integrity of the judicial process that a judgment be supported by
evidence that is at least substantial. An appellate court need not blindly seize any
evidence in order to affirm the judgment. Indeed, the Court of Appeal was not
created merely to echo the determinations of the trial court. (Roddenberry v.

Roddenberry (1996) 44 Cal.App.4th 634, 652.)
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2. Application to This Case.

The Plaintiff’s claim for punitive damages was based exclusively on her
mischaracterization of Watchtower’s July 1, 1989 letter to all bodies of elders, which
Plaintiff’s counsel repeatedly styled as a “policy of secrecy” with respect to child
abuse. (3 RT 88-89, 98; 6 RT 764; 8 RT 956; 9 RT 1090-1091; 12 RT 1231-1234,
1239-1240.) The Plaintiff offered no other evidence to support her assertion of
malice. Yet even affording that evidence the maximum weight to which it could be
entitled, it is woefully insufficient to demonstrate malice, let alone by the requisite
“clear and convincing” standard. (See College Hospital, Inc. v. Superior Court
(1994) 8 Cal.4th 704, 725 [malice sufficient to sustain an award of punitive damages
requires “despicable conduct” in addition to “willful and conscious disregard” of the
plaintiff’s interests]; Kendall Yacht Corp. v. United California Bank (1975) 50
Cal.App.3d 949, 958 [evil motive is a central element of malice]; see also, Civ. Code
§ 3294, subd. (a).)

Specifically, no witness testified that the July 1, 1989 letter was a “policy of
secrecy.” Watchtower’s representative, Service Department elder Allen Shuster (7
RT 906), testified that this letter addressed “a variety of subjects . . . such as search
warrants and subpoenas, crimes, criminal investigations, when serv[ants] and
publishers move, lawsuits, the issue of confidentiality and also child abuse.” (7 RT
923.) To enhance the protection of its worshippers’ confidential communications,

Watchtower wanted to emphasize to elders that they must follow the Bible’s mandate
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regarding confidentiality. (4 RT 278-279, 283-284; 7 RT 906, 913, 937-938.)
Consequently, the primary thrust of the July 1, 1989 letter was to remind elders of
Scriptural direction concerning confidential communications. (3 RT 226, 229-230; 4
RT 278-279, 284, 289, 422-423; 5 RT 535.) But that letter served another purpose,
as it was also intended to help the elders, who are untrained in secular law, to protect
victims of child abuse and comply with all applicable legal obligations they might
encounter in the performance of their spiritual and congregation duties. (3 RT 255-
256; 4 RT 424; 7 RT 924.) In pertinent part, that letter stated:

Many states have child abuse reporting laws. When

elders receive reports of physical or sexual abuse of a

child, they should contact the Society’s Legal

Department immediately. Victims of such abuse need

to be protected from further danger. (8 AA 1975
[emph. added].)

Notably, the content of that letter also harmonizes with trial testimony that
Watchtower was concerned about the worldwide problem of child abuse and
instructed elders to follow the law and to protect victims. And the elders involved in
this case only confirmed that they followed the letter’s instruction by calling the
Watchtower Legal Department for legal advice regarding reporting obligations. (3
RT 154, 169, 241-242, 246, 255; 7 RT 880, 924.) In addition, those same elders
testified that, pursuant to that policy, they informed victims and their parents that
they had the absolute right to report an allegation of abuse to the authorities if they so
desired. (3 RT 239-242, 250-251; 4 RT 293, 297, 302-303; 6 RT 707; 7 RT 880,

937.) Such counsel also comported with the October 8, 1993 issue of Awake!,
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published by Watchtower, which similarly informed parents that some experts
recommend reporting child abuse to the authorities to protect children. (3 RT 238,
242;7 RT 922-923; 8 AA 2041.)

Watchtower’s representative confirmed that Watchtower abhors child sexual
abuse because it is an “egregious sin.” (7 RT 915, 916.) Watchtower’s expert,
Monica Applewhite, Ph.D., testified that for an organization like Jehovah’s
Witnesses that does not separate children from their parents for religious instruction
or other activities, the best method of protecting children is to give parents
information about the prevalence of sexual abuse, the warning signs of abuse, the
need for parents to protect their children, and how to meet that need. (7 RT 876-
877.) Dr. Applewhite further opined that Jehovah’s Witnesses have done an
exceptional job in this regard from the 1970°s through the 1990°’s. (7 RT 876-877,
896, 898.) In addition, Dr. Applewhite testified that, during the mid-1990’s,
Jehovah’s Witnesses well exceeded the standard of care for educating parents about
sexual abuse. (7 RT 879.) Moreover, she testified that the wording of Watchtower’s
policy on confidentiality in the July 1, 1989, letter to all bodies of elders closely
mirrored the concerns expressed by other religious organizations and as reflected in
the codes of ethics for the National Association of Social Workers, the American

Counseling Association, and Child Welfare League of America. (7 RT 881-882.)
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In short, all evidence adduced at trial regarding the July 1, 1989 Iletter
demonstrated the absence of any malice, despicable conduct, evil motive,
recklessness, or wickedness on the part of Watchtower. There was no evidence that
Watchtower was deliberately indifferent to victims of abuse, whereas there was
testimony that Watchtower was concerned for such victims, and balanced such
concerns by countervailing, yet reasonable Scriptural direction about protecting
confidentiality. On the other hand, to support her claim of malice, the Plaintiff relied
exclusively on the July 1, 1989 letter, which through colorful and repeated arguments
was characterized by her counsel as some nefarious plot to keep child sexual abuse
secret. But as this Court is surely aware, argument of counsel is not evidence. (See
CACI 5002 [“What the attorneys say during the trial is not evidence. . . . What the
lawyers say may help you understand the law and the evidence, but their statements
and arguments are not evidence.”].) Counsel’s characterization of the July 1, 1989
letter does not change its substance and is not sufficient to demonstrate malice,
especially by a heightened clear and convincing standard. (Hoch v. Allied-Signal Inc.
(1994) 24 Cal.App.4th 48, 60-61; see also Stewart v. Truck Ins. Exchange (1993) 17
Cal.App.4th 468, 482 [scrutinizing the substantiality of the evidence proffered on the
issue of malice to determine it would not satisfy the higher “clear and convincing”

evidentiary burden required for a finding of malice].)
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F. The Amount of Punitive Damages Awarded Against Watchtower Was
Excessive As a Matter of Law, Especially Where the Plaintiff’s Stated
Purpose in Seeking Those Damages Was to “Change Watchtower’s
National Policy,” Violating Watchtower’s Due Process Rights.

1. Standard of Review: De Novo.

As our Supreme Court has confirmed, appellate review of whether the amount
of punitive damages is so excessive as to violate due process is de novo. (Simon v.
San Paolo U.S. Holding Co., Inc. (2005) 35 Cal.4th 1159, 1172-1183 [“we are to
review the award de novo, making an independent assessment of the reprehensibility
of the defendant’s conduct, the relationship between the award and the harm done to
the plaintiff, and the relationship between the award and civil penalties authorized for
comparable conduct. . . . This exacting appellate review is intended to ensure
punitive damages are the product of the application of law, rather than a

decisionmaker’s caprice”] [citations and internal quotations omitted].)

2. Application to This Case.

As Watchtower has previously explained, there was an utter absence of malice
demonstrated at trial. Therefore, its conduct was not reprehensible at all, let alone
enough to support even the remitted punitive damages amount of $8,610,000
fashioned by the trial court as part of its ruling on Watchtower’s new trial motion. (7
AA 1936-1940.) Moreover, although Watchtower maintains that both the Plaintiff’s
compensatory and punitive damages awards are each excessive in their own right,

Watchtower does not simply claim that the ratio of compensatory damages to that
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award of punitive damages is beyond constitutional limits. (See State Farm Mut.
Auto Insurance Co. v. Campbell (2003) 538 U.S. 409, 425; Simon, supra, 35 Cal.4th
at 1182-1183.) Rather, Watchtower asserts that the compensatory award, comprised
mainly of general damages, itself is so astronomically high that it likely already
contained a punitive element. (Simon, supra, 35 Cal.4th at 1182-1183.)

But what is equally (and perhaps more) troubling about the excessive punitive
damages awarded in this case is that they appear to include an award for harm to
others, and not just the harm alleged in this case by the Plaintiff. Indeed, at all times,
the Plaintiff’s stated purpose for pursuing punitive damages was to effect “a change
in Watchtower’s national policy” purportedly expressed in its July 1, 1989, letter to
all bodies of elders in the United States.” Yet the United States Supreme Court has
repeatedly held that seeking punitive damages for that purpose is improper. (BMW of

North America, supra, 517 U.S. at 585 [“While each State has ample power to

3 For example, during his opening statement, Plaintiff’s counsel referenced
Watchtower’s July 1, 1989 letter and stated: “The governing body, through this
policy, had made a determination that its own needs would be placed above
protection of children and an indifference to children like Candice who were placed
at risk by the presence of known sexual abusers within the congregations and the
secrecy that surrounded it. That is what this case is about.” (3 RT 98.)

During the trial, the Plaintiff testified that she told the elders she wanted to
change Watchtower’s alleged “policy of secrecy” and that she would not have

brought this lawsuit had Watchtower agreed to change its policy, referring to
Watchtower’s July 1, 1989 letter. (6 RT 764-765.)

And in closing arguments, the Plaintiff’s counsel argued that punitive
damages were necessary to effect a change in Watchtower’s policy of secrecy, again
referring to the July 1, 1989 letter. (9 RT 1090-1091; 12 RT 1231.)
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protect its own [citizens], none may use the punitive damages deterrent as a means of
imposing its regulatory policies on the entire Nation™]; State Farm, supra, 538 U.S.
at 420-421 [award of punitive damages reversed where plaintiff used case as a
platform to expose and punish defendant for perceived deficiencies in its national
operations; “as a general rule . . . a State [does not] have a legitimate concern in
imposing punitive damages to punish a defendant for unlawful acts committed
outside of the State’s jurisdiction™]; Philip Morris USA v. Williams (2007) 549 U.S.
346, 353-354 [clarifying that “the Constitution’s Due Process Clause forbids a State
to use a punitive damages award to punish a defendant for injury that it inflicts upon
nonparties . . . i.e., injury that it inflicts upon those who are, essentially, strangers to
the litigation”].)

By admittedly using punitive damages as a device to “change national policy,”
the Plaintiff asked the jury to do what the United States Supreme Court has
emphatically declared cannot be done: to punish a defendant for injury or alleged
harm that it may have inflicted upon “strangers to the litigation.” (Philip Morris
USA, supra, 549 U.S. at 353-354.) The trial court did so without allowing
Watchtower any “opportunity to defend against the charge” by showing why one
victim’s case (the Plaintiff’s) is different from another’s (all others she asserted have
been harmed, or might be harmed in the future, by Watchtower’s alleged “conspiracy
of silence”). (Ibid.) Even though the trial court ultimately reduced the jury’s

punitive damages award from its original amount of $21,000,001 (a breathtaking sum
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awarded exclusively against Watchtower), the fact remains that allowing any
punitive damages to be awarded in this case for harm caused to any other alleged
“victims” added “a near standardless dimension to the punitive damages equation.”
(Id. at 354.) How many such victims are there? How seriously were they injured?
Under what circumstances did their injuries allegedly occur? “The trial will not
likely answer such questions as to nonparty victims [and] [t]he jury will be left to
speculate.” (/bid.) Nothing the trial court did in reducing that punitive damages
award to $8,610,000 could answer those critical questions either.

It is clear from the record that Plaintiff used her punitive damages claim to
punish Watchtower with the goal of changing Watchtower’s purported national
policy expressed in its July 1, 1989 letter to all bodies of elders in the United States.
Based upon the reasoning and holding of the United States Supreme Court decisions
in BMW, Campbell, and Philip Morris, doing so was clearly improper and violated
Watchtower’s due process rights. Thus, the punitive damages award of $8,610,000

must be reversed and vacated in its entirety.”

4 Pursuant to Rule of Court 8.200, subd. (a)(5), Watchtower further joins in
and incorporates here by reference all of the additional grounds for reversal asserted
in the companion Appellant’s Opening Brief filed concurrently by the North
Freemont Congregation.
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V.

CONCLUSION

Based upon the foregoing, Watchtower respectfully requests this Court to
reverse all aspects of the Judgment and Amended Judgment rendered in this matter
by the trial court, and to direct that a new judgment be entered in Watchtower’s favor
on all of the Plaintiff’s claims. Alternatively, Watchtower asks this Court to order
that a new trial be held on those claims and that the trial court give complete and
proper instructions on duty, allocation of fault, and mandatory reporting.

Respectfully submitted,
WATCHTOWER BIBLE & TRACT
SOCIETY OF NEW YORK, INC.,
LEGAL DEPARTMENT

Mario F. Moreno, Esq.

(Pro Hac Vice Pending)

BOUDREAU WILLIAMS LLP

bt (RN

Wllhams Esq.
Attorneys for Defendant/Appellant
WATCHTOWER BIBLE & TRACT
SOCIETY OF NEW YORK, INC.
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